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appraised values, plaintiffs were denied the information needed
to make an effective appeal. Limiting the Bargman plaintiffs to
this statutory procedure would have placed them in the position
of potentially having to appeal twice: first, to obtain the denied
information from the town listers, and second, to appeal their
property appraisals. fd. at 372, 454 A.2d at 1256~57. In Barg-
man we recognized that, to supersede mandamus, the other
remedy must be competent to afford relief on the very subject
matter in question and it must be equally convenient, efficient
and beneficial. Id. at 371-72, 454 A.2d at 1256-57.

. [9] In this case, the statutory appeals process is not ade-
quate to afford the relief the petitioners are appropriately seek-
ing. Indeed, in light of the history of the Town’s refusal to
enforce the law, it is disingenuous for the Town to argue that
petitioners should return to the Town’s administrative process.
Petitioners have taken every lawful step they could to enforce
adherence to the town zoning regulations. The Town has re-
fused to abide by a court order and its own zoning regulations.
Under the Bargman standard, the other remedy available to
petitioners is inadequate, and, therefore, mandamus was en-
tirely appropriate.

Affirmed.
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1. Judgments—Summary Judgment—Burden of Proof
To prevail on motion for summary judgment, moving party must estab-
lish that no genuine issue of material faet exists and that motion rests on
a theory that entitles moving party to judgment ag a matter of law.




154 159 VERMONT REPORTS

2. Administrative Law—Meetings—Public Right To Attend and Know

As an instrumentality of state, University of Vermont (UVM) falls
within plain meaning of term “public body” under Open Meeting Law. 1
V.8.A. § 31003).

3. Administrative Law—Meetings—Public Right Te Attend and Know

State Constitution does not prevent Legislature from holding public
bodies, under authority of officers of government, subject to mandates of
Open Meeting Law. Vt. Const. ch. I, art. 6; 1 V.S.A. §§ 310-314.

4, Administrative Law—Meetings—Public Right To Attend and Know

Open Meeting Law is applicable to University of Vermont (UVM) and
its committees. 1 V.8.A, §§ 510-314.

5. United States—Generally—Federal Funds

Congress may attach whatever conditions it deems appropriate to ac-
ceptance of its funds, but it has no power to compel acceptance of condi-
tional funding by University of Vermont (UVM).

6. Administrative Law—Meetings-—Public Right To Attend and Know

Institutional Animal Care and Use Committee (IACUC), created by
University of Vermont (UVM) as a condition of receiving federal funding,
is a policymaking committee of UVM subject to mandates of Open Meet-
ing Law. 1 V.S.A. § 310(3).

7. Records—Right to Inspecti—Particular Records

Institutional Animal Care and Use Committee (IACUC) of University
of Vermont (UVM) is subject to mandates of Public Records Act. 1 V.S.A.
§§ 315-320.

8. Appeal and Error—Standards of Review—Diseretion of Court

To support claim of abuse of discretion, party must show that court
failed to exercise its discretion or that its discretion was exercised for
reasons clearly untenable or to an extent clearly unreasonable.,

9. Costs—Recovery of Costs and Attorney Fees—Discretion of Court

It was within discretion of trial court to award attorney’s fees to pre-
vailing plaintiffs in action seeking declaration that Institutional Animal
Care and Use Commitiee JACUC) of University of Vermont (UVM) was
subject to Open Meeting Law and Public Records Act. 1 V.S.A. §§ 310~
314, 319(d).

10. Costs—Recovery of Costs and Attorney Fees-—Particular Cases

In action seeking declaration that Institutional Animal Care and Use
Commitiee (JACUC) of University of Vermont {(UVM) was subject to
Open Meeting Law and Public Records Act, award of $3,715 attorney’s
fees, which amounted to one-half of prevailing plaintiffs’ requested fees,
wag not unreasenable. 1 V.8.A, §§ 310-314, 319(d}.

Appeal from summary judgment declaring that Institutional
Animal Care and Use Committee (IACUC) of University of
Vermont (UVM) was subject to Open Meeting Law and Public
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Affirmed.
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Gibson, J. Defendants the University of Vermont (UVM) and
the Institutional Animal Care and Use Committee (IACUC) ap-
peal from the entry of summary judgment for the Animal Legal
Defense Fund, Inc., and People for Animal Rights, Inc. The
court declared that the TACUC is subject to Vermont's Open
Meeting Law and Public Records Act and enjoined the IACUC
from violating these acts. Following entry of the court’s order,
plaintiffs filed a motion to amend the judgment, requesting at-
torney’s fees under the Public Records Act. The court granted
the motion and awarded plaintiffs $3,713. We affirm.

The TACUC is a committee mandated by the federal Animal
Welfare Act, 7 U.S.C. § 2143(b)(1), and the Health and Research
Extension Act, 42 U.S.C. § 289d(b). The chief executive officer
of each research institution must appoint such a committee as a
condition of receiving federal funding. Id. § 289d(b)(1). The
TACUC is charged with the duty of overseeing the institution’s
research practices with respect to pain to animals and the con-
dition of animals within the institution, to ensure compliance
with federal standards of care. 7 U.S.C. § 2143(b)(1).

Since 1985, plaintiffs have requested that the University of
Vermont and the IACUC comply with the requirements of Ver-
mont’s Open Meeting Law, 1 V.S.A. §§ 310-314, and Public Rec-
ords Act, 1 V.S.A. §§ 315-320. Plaintiffs assert that the IACUC
has refused to announce its meetings properly, has refused the
publie access to its meetings, and has not made available the
minutes of its meetings. Further, plaintiffs assert that the
IACUC went into executive session without indicating the rea-
son when a member of People for Animals Rights, Inec. ap-
peared at a meeting.

Defendants argue that it was error for the trial court to con-
clude as a matter of law that (1) the Open Meeting Law applies
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to the University, (2) the IACUC is a “committee of” the Uni-
versity with policymaking influence, and (3) the University is
subject to the Public Records Act. Defendants also assert that
it was an abuse of diseretion to award attorney’s fees in this
case.

1.

[1] We consider first defendants’ contention that the trial
court erred in granting summary judgment to plaintiffs on their
claim that defendants violated the state’s Open Meeting Law,
To prevail on a motion for summary judgment, the moving
party must establish that no genuine issue of material fact ex-
ists and that the motion rests on a theory that entitles the mov-
ing party to judgment as a matter of law. Kelly v Town of
Barnard, 155 Vi. 296, 299, 583 A.2d 614, 616 (1990). The parties
agree that there is no dispute of material fact; therefore, the
case will turn on questions of law.

In 1957, the Vermont Legislature enacted the Open Meeting
Law. The Legislature’s purpose was te “give meaning to Chap-
ter 1, Article 6 . . . of the Vermont Constitution.” Rowe .
Brown, 167 Vt. 373, 377, 599 A.2d 333, 336 (1991). In a state-
ment of guiding principles, the Legislature declared that public
bodies “exist to aid in the conduct of the people’s business and
are accountable to them pursuant to Article VI of the Vermont
constitution.” 1 V.S.A. § 311(a). To effect that purpose, the Leg-
islature announced that “[a]ll meetings of a public body are . . .
open to the public at all times, except as provided in section 313
of this title.” /d. § 312(a). Under the Open Meeting Law, a pub-
lic body is defined as including “any board, council or commis-
sion of any . . . instrumentality of the state . . . or any
committee” of a board, council or commission of an instrumen-
tality of the state. Id. § 310(3).

[2] In 1955, the Legislature amended the University’s cor-
porate charter and defined the University “as an instrumen-
tality of the state [for the purpose of] providing public higher
 education.” 1955, No. 66, § 1. As an instrumentality of the state,
the University falls within the plain meaning of the term “pub-
lic body” under 1 V.8.A. § 310(3). Defendants argue, however,
that the Legislature exceeded its constitutional authority by
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bringing the University of Vermont within the scope of the
Open Meeting Law. Relying on this Court’s opinion in Doria v.
University of Vermont, 156 Vt. 114, 120, 589 A.2d 317, 320
(1991), defendants argue that UVM employees are not “officers
of government” as provided by Chapter I, Article 6* of the Ver-
mont Constitution and cannot be made accountable to the man-
dates of the Open Meeting Law because it seeks to give effect to
Article 6. See 1 V.S.A. § 311(a).

In Doria, a political candidate appealed from the dismissal of
his suit against the University, alleging that a poll conducted by
one of its professors and his students violated his rights under
Chapter [, Articles 6, 7 and & of the Vermont Constitution, We
held that the appeal was moot but also stated that “[nleither the
university nor its employees or officers are the ‘officers of the
government, whether legislative or executive,” as provided by
Article 6.” 156 Vt. at 120, 589 A.2d at 320. Aside from the factual
distinctions between Doria and the present case, the quoted
language does not prevent us from concluding that the Univer-
sity and its committees are subject to the Open Meeting Law.

[3, 4] While Article 6 specifically refers to officers of gov-
ernment, this does not prevent the Legislature from holding
public bodies, under the authority of officers of government,
subject to the mandates of the Open Meeting Law. The Univer-
gity is a creation of the Legislature and utilizes substantial pub-
lie funds appropriated annually by the Legislature. 1955, No.
66, § 1. Its trustees are identified and empowered by statute,
and more than half the trustees are either elected by the Legis-
lature or appointed by the Governor. Id. § 2. Its accounts are
audited annually by the state auditor, 16 V.S.A. § 2281, and its.
land is exempt from taxation. 19565, No. 66, § 7. Further, the -
trustees must report annually to the Governor and General As-
sembly about work done in all departments of the University,
and submit a complete finaneial report. 16 V.S.A, § 2536. There
is ample evidence to support the superior court’s conelusion

* Chapter 1, Article 6 of the Vermont Constitution sfates: “That all power
being originally inherent in and coinjsequently derived from the people,
therefore, all officers of government, whether legislative or executive, are
their trustées and servants; and at all times, in a legal way, accountable to
them.”
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that the officials of the University are “state-connected offi-
cials” and that their actions constitute “governmental actions.”
Sprague v. University of Vermondt, 661 F. Supp. 1132, 1138 (D.
Vi, 1987); see Molesworth v. University of Vermont, 147 Vt. 4,
6, 08 A.2d 722, 723 (1986) (University’s determination of stu-
dent’s residency status is governmental action reviewable in su-
perior court pursuant to V.R.C.P. 75). It would frustrate the
purpose of the Open Meeting Law for the Legislature to have
such authority over UVM, yet lack the authority to make its
officials answerable to the public through the Open Meeting
Law. We conclude that the Open Meeting Law is applicable to
the University of Vermont.

IL

(6] Defendants argue that the TACUC is not itself a public
body because it is not a “committee of” the University. Al-
though the IACUC must be appointed as a condition of the Uni-
versity’s receiving federal funding, it does not follow that the
IACUC was established by the federal government rather than
by UVM. Congress may attach whatever conditions it deems
appropriate to the acceptance of its funds, but it has no power
to compel the acceptance of conditional funding by the Univer-
gity. See Rosado v. Wyman, 397 U.S. 397, 420 (1970).

[6] The University chose to create the IACUC as a condi-
tion of receiving federal funds. The members of the IACUC are
appointed by the University’s chief executive officer, 7 U.5.C.
§¢ 2143(b)(1), who is directly answerable to the Board of
Trustees, which in turn is entrusted with the entire manage-
ment and control of the University. 1955, No. 66, § 2. Conse-
quently, the TACUC exercises authority delegated to it in
sipnificant part by the Board of Trustees. Further, the IACUC
files semiannual reports with the Office of the Provost and re-
ceives staff support from UVM’s Office of Sponsored Programs.
University officials may review the actions of the IACUC and
reject research criteria accepted by the committee, and they
may replace members of the committee. The JACUC is answer-
able to, and thus a committee of, UVM.

Defendants maintain, however, that the TACUC is not a poli-
cymaking body and that its actions are merely administrative.
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Section 312(g) of the Open Meeting Law provides that “[r]ou-
tine day-to-day administrative matters that do not require ac-
tion by the public body, may be conducted outside a duly
warned meeting.” 1 V.5.A. § 312(g). But the plain language of
the Animal Welfare Act and Health and Research Extension
Act endows the JACUC with considerable policymaking author-
ity. The reports of the JACUC have a direct impact on the types
and methods of animal research pursued at the institution, and
the continued receipt of federal research funding is dependent
upon favorable reports from the committee. 42 U.S.C. § 289d(d)
(Director of National Institutes of Health has authority to sus-
pend or revoke research grant and contract if conditions of ani-
mal care, treatment, or use in institution receiving grant or
contract do not meet established guidelines).

We do not rule herein that the Open Meeting Law applies to
all boards or committees operating at UVM other than the
IACUC. But as a committee of the University of Vermont that
aids in the conduct of the people’s business, the JACUC is sub-
ject to the mandates of the Open Meeting Law.

I1L

Defendants contend that the trial eourt erred in ruling that
the Public Records Act applies to the IACUC. The Vermont
Public Records Act permits “[alny person” to “inspeet or copy
any public record or document of a public agency” 1 V.S.A.
§ 316(a). The policy behind this statute is to provide for “free
and open examination of records consistent with Chapter 1, Ar-
ticle 6 of the Vermont Constitution.” I'd. § 315.

Section 317(a) defines “public agency” as “any agency, board,
department, commission, committee, branch or authority of the
state.” A public agency must disclose all papers, staff reports or
any other written or recorded matters produced or acquired in
the course of its buginess. 1 V.S.A. §§ 317(b) & 818. The defini-
tion of “public record” is limited only by specific enumerated
exceptions. One of these exceptions is for “student records at
educational institutions funded wholly or in part by state reve-
nue.” Id. § 817(b)(11).




140 | 159 VERMONT REPORTS

[7] As the United States District Court noted in Sprague,
661 K. Supp. at 1140, the existence of an exception for student
records at educational institutions funded in part by the state is
convineing evidence that the rule of disclogsure applies to the
University of Vermont. If the rule did not apply, there would be
no need to carve out an exception for student records. Because
the TACUC is a committee of the University of Vermont, we
conclude that the TACUC is also subject to the mandates of the
Publie Records Act.

Iv.

[81 TFinally, defendants assert that the trial court abused its
discretion in awarding attorney’s fees to plaintiffs. The Public
Records Act grants the court discretion in awarding reasonable
attorney’s fees and other litigation costs incurred in any case in
which ‘the complainant has substantially prevailed. 1 V.S.A.
§ 319(d). The Open Meeting Law has no comparable provision.
To support a claim of abuse of discretion, a party must show
that the court failed to exercise its diseretion or that its discre-
tion was exercised for reasons clearly untenable or to an extent
clearly unreasonable. Klein v. Klein, 150 Vt. 466, 468-69, 555
A.2d 382, 384 (1988).

{9, 10] Defendants make no showing that the trial court’s
award of attorney’s fees was unreasonable or that the amount
was excessive. Their only claim is that attorney’s fees are not
necessary to fulfill the policies of the Public Records Act. It was
within the discretion of the trial court to award attorney’s fees,
and defendants have not shown that the court abused its discre-
tion in awarding attorney’s fees or that the award, which
amounted to one-half of plaintiffs’ requested fees, was unrea-
sonable.

Affirmed.
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